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Terms and Conditions of Purchase (“Terms”) 
 

The following Terms shall apply to any purchase of goods and/or services specified in the purchase order (“Deliverables”) by Kuntz Electroplating Inc. 
(“Purchaser”), and their acceptance is an express condition of such purchase. The seller of the goods and/or services shown on the purchase order 
(“Supplier”) shall be deemed to have full knowledge of the Terms and such Terms shall be binding upon confirmation from the Supplier that they have 
accepted the purchase order. 

 

1. GOVERNING TERMS – No order will be recognized by Purchaser 
unless issued on Purchaser’s purchase order (“Order”).  The Order 
issued herein, together with the Terms and all Purchaser’s 
documentation referenced in the Order shall constitute the contract 
between Purchaser and Supplier (“Contract”).  In the event of any 
conflict or inconsistency between the Terms herein and the terms and 
conditions contained in any acknowledgment or in any other form issued 
by Supplier, whether or not any such form has been acknowledged or 
accepted by Purchaser, the Terms herein shall prevail.  No waiver, 
alteration or modification of the Terms shall be binding upon Purchaser 
unless made in writing and signed by a duly authorized representative of 
Purchaser.  

2. SHIPPING AND DELIVERY – Unless otherwise stated on the face 
of the Order, all Deliverables shall be delivered DDP (Incoterms 2020 
“as published by the International Chamber of Commerce, publication 
number 723E, ISBN 978-92-842-0510-3”) to specified facility of 
Purchaser. If Supplier does not have shipping instructions from 
Purchaser, Supplier shall obtain same. Title shall pass to Purchaser 
upon receipt of Deliverables as provided for herein, provided that 
vesting of title shall not constitute acceptance of Deliverables by 
Purchaser. Supplier shall suitably pack, mark and ship Deliverables in 
accordance with any instructions from Purchaser and shall provide a 
packing slip with all shipments. If Deliverables are deemed to be 
dangerous and or hazardous, Supplier shall ensure all legally required 
documentation is prepared and submitted to the carrier prior to shipment 
with copy to Purchaser.  No transportation or delivery charges of any 
kind including packing, boxing, storage or cartage charges shall be paid 
by Purchaser or reimbursed to Supplier unless specifically agreed to by 
Purchaser in writing. For shipments originating outside of Canada, 
Supplier shall ensure that a commercial invoice certified in accordance 
with Canadian customs regulations (“Customs Invoice”) accompanies 
Deliverables clearly indicating the Order and consignee together with 
any export documents/permits required by the foreign customs 
authorities. The Customs Invoice should indicate the customs broker for 
clearance as advised by Purchaser. All Bills of Lading prepared on 
behalf of Purchaser shall also indicate the Order number.  All invoices, 
shipping documents and other writings pertaining to this Order shall 
refer to Purchaser’s Order and/or contract number set out on the 
reverse hereof.  Notwithstanding any provision in this agreement or the 
Order, VAT or other tax payable upon import are for Supplier’s account 
and shall be paid by Supplier. 

3. DELIVERY SCHEDULE – Supplier shall comply with the delivery 
schedule and shall not make material commitments or production 
arrangements in excess of the amount or in advance of the time 
necessary to meet Purchaser’s delivery schedule.  Deliverables shipped 
to Purchaser in advance of schedule may be returned to Supplier or 
warehoused at Supplier’s expense.  If Supplier is not required to pay 
transportation or delivery charges or such charges are included in the 
pricing and the Supplier ships less than the full Order the Supplier shall 
be responsible for payment of transportation and delivery charges in 
connection with the remainder of the Order. 

4. DELAY IN DELIVERY – Time is of the essence. Supplier shall 
ensure that delivery is made in all respects in accordance with the Order 
and delivery schedule of Purchaser.  Supplier shall forthwith advise 
Purchaser of any anticipated delays. Purchaser reserves the right to 
reject any shipments or deliveries not then made or to cancel this 
Contract without any liability to Supplier and without prejudice to any of 
Purchaser’s rights and remedies at law or equity, should Supplier fail to 
meet scheduled delivery or completion dates or if there is a reasonable 
likelihood of Supplier failing to meet such schedule.   

5. CANCELLATION AND CHANGES – The right is reserved to 
Purchaser to either cancel this Order in whole or in part or to change it 

at any time, including additions or deletions to quantities, upon notice in 
writing to Supplier. If cancellation takes place, delivery shall be accepted 
at the purchase price of all Deliverables completed prior to receipt of 
notice of cancellation. Supplier shall immediately comply with such 
notice and take all steps necessary to minimize the cost of terminating 
or changing this Contract.  If changes affect delivery or price, Supplier 
shall immediately notify Purchaser. Except as otherwise agreed in 
writing, Purchaser shall not be liable for any costs arising from such 
cancellation, change or notice, including but not limited to loss of 
anticipated profits or loss of opportunity. 

6. COMPLIANCE WITH LAWS – Supplier shall comply with all laws 
and regulations, including without limitation, international, federal, 
provincial, municipal and local laws and codes, quality system standards 
and quality assurance requirements, privacy requirements and 
environmental standards.   

7. INSPECTION/REJECTION/REPLACEMENT – All Deliverables 
shall be subject to inspection and test by Purchaser at all times and 
places including the period of manufacture and in any event prior to final 
acceptance by Purchaser to assess work quality, conformance with 
specifications, and conformance with Supplier’s representations, 
warranties and covenants herein.  No such verification shall relieve 
Supplier of its obligations and warranties hereunder.  Deliverables shall 
not be deemed accepted until after such final inspection. If any 
Deliverables or parts thereof are found at any time to be defective in 
material or workmanship or otherwise not in conformity with the 
requirements set out herein, in addition to any other rights which it may 
have under applicable warranties, or under law, Purchaser shall have 
the right to reject and return such Deliverables for either full credit or a 
refund (at Purchaser’s discretion) at Supplier’s expense including 
payment of shipping charges incurred by Purchaser. All returned 
Deliverables shall be at Supplier’s risk of damage or loss. Without 
limiting the foregoing, Purchaser shall also have the right to require that 
Supplier promptly and at its own expense repair, replace or restore any 
defective or deficient portion of Deliverables, to Purchaser’s reasonable 
satisfaction.  If Supplier is unwilling to or unable to effect prompt 
replacement, Purchaser may use its own facilities or contract with a third 
party at Supplier’s expense.  If the Deliverables are deficient in number 
then Supplier shall, within 2 days of notice from Purchaser, provide a 
credit memo in connection with the missing items and ship the missing 
items if requested by Purchaser.  Neither the failure of Purchaser to 
inspect, nor acceptance of, nor payment for any Deliverables shall 
prejudice Purchaser’s rights under this paragraph. Supplier’s records 
relating to the manufacture or provision of Deliverables shall be 
maintained for a minimum of six (6) years following delivery unless 
otherwise agreed in writing by Purchaser.  

8. COMPLIANCE WITH SPECIFICATIONS – Supplier shall supply 
only Deliverables which comply with formulations, standards, technical 
codes and documentation specified by Purchaser (“Specifications”). 

9. WARRANTIES – Supplier warrants that Deliverables: (a) are free 
from defects in design, materials, ingredients and workmanship; (b) 
conform with all Specifications; (c) are fit for their intended purpose and, 
if the intended purpose is consumption as food, the Deliverables are not 
adulterated, misbranded or mislabeled and shall remain fit for 
consumption for a period of time not less than the “best before” date; (d) 
are merchantable.  To the extent services are to be provided hereunder, 
Supplier warrants that all work rendered shall be careful and proper and 
in full compliance with specifications and shall be in accordance with the 
best current practices in the industry and with the highest engineering or 
other applicable professional standards. The foregoing warranties shall 
survive any testing, inspection or acceptance by Purchaser of 
Deliverables.  The warranties set forth above shall not be subject to any 
disclaimer or exclusion of warranties or to any limitation of Supplier’s 
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liability herein. 

10. PAYMENT – Prices herein specified shall, unless otherwise 
expressly stated, be fixed in Canadian dollars inclusive of all duties of 
any kind and all packaging, loading and shipping, but exclusive of any 
federal or provincial taxes (GST/PST/HST) which shall be shown as 
separate line items on Supplier’s invoice.  Invoices will be paid within 30 
days from receipt by Purchaser of an accurate and complete invoice by 
Supplier, unless other arrangements are shown on the face of the 
Order, including a shorter or longer period to pay or a discount for 
payments made within another period. Purchaser shall be entitled to 
set-off against any amounts owing to Supplier, any amounts owing by 
Supplier hereunder. 

11. INSURANCE – Supplier shall, before commencing any work 
hereunder, at its own expense, procure and maintain with public bodies 
or insurance companies acceptable to Purchaser (a) Workplace Safety 
and Insurance Board insurance (or the equivalent thereof outside of 
Ontario) (WSIB) when work is performed on the property of Purchaser 
or its customer, and shall provide Purchaser with a certificate of 
clearance from the WSIB; and (b) Comprehensive General Public 
Liability Insurance, including coverage for contractual liability, bodily 
injury, product and completed operations liability and property damage 
with a minimum limit of $2,000,000 per occurrence.  Upon request, 
Supplier shall provide Purchaser with a certificate evidencing such 
insurance coverage, which shall include Purchaser as additional 
insured. 

12. INDEMNITY – Supplier shall indemnify, defend and hold harmless 
Purchaser, its affiliates and their respective directors, officers, 
employees, agents, consultants and subcontractors from and against 
any and all expenses, costs, claims, losses, actions, lawyer’s fees, 
damages, duties, taxes, penalties or liabilities (including without 
limitation direct, indirect and consequential damages related to recall of 
product or claims or actions arising from bodily injury (including injuries 
resulting in death) or loss of or damage to property of others, or any 
amounts incurred by or which may become payable by Purchaser 
arising directly or indirectly (i) out of any breach by Supplier of the 
Terms, and (ii) from the negligent or wrongful acts of Supplier or its 
directors, officers, employees, agents or subcontractors relating to the 
performance of this Contract or any Deliverables supplied hereunder. 

13. CONFIDENTIAL INFORMATION – Unless otherwise expressly 
stated in writing, all information including general business information, 
financial data, technical data, reports, photographs, electronic files, 
specifications, software, drawings, tools, dies, patterns, plans methods 
or other intellectual property (“Information”), supplied, conceived or 
prepared by Supplier or by Purchaser or both in connection with this 
Contract, shall be the property of Purchaser, shall be considered 
confidential, shall not, at any time, be disclosed to a third party by 
Supplier without written consent of Purchaser and shall be used solely 
for the purpose of supplying Deliverables.  Upon termination of this 
Contract, Purchaser may request Supplier to deliver all the Information 
to Purchaser and such Information shall not be utilized, directly or 
indirectly, by Supplier for the use or benefit of Supplier or any other 
person.   For greater certainty, Information shall not include matters 
proprietary to third parties where Purchaser has specified in the Order 
that such matters be included in the Deliverables.  

14.  INTELLECTUAL PROPERTY – Supplier warrants that Purchaser 
and its customers may freely use, resell or otherwise deal with 
Deliverables without infringement of patents, copyrights, trademarks, 
trade secrets or other intellectual property rights held by Supplier or any 
third party.  Supplier agrees to indemnify and hold harmless Purchaser 
from any claim, action, cost or damage whatsoever arising from the 
alleged or actual infringement of any patent, trademark, copyright, 
industrial design or other intellectual property right resulting from the 
purchase and sale, use, or resale of Deliverables.  If Deliverables or any 
activity in connection therewith are held to be an infringement and their 
use is enjoined, Supplier shall promptly, at the option of Purchaser, 
secure for Purchaser the right to continue using or reselling 
Deliverables; replace Deliverables with non-infringing Deliverables; 
modify Deliverables such that they are no longer infringing; or, if unable 
to do any of the foregoing, remove the infringing Deliverables and 
indemnify Purchaser for any direct or indirect losses, costs or damages 
resulting from such infringement.  

15 FORCE MAJEURE – Neither party shall be liable for any delay or 
failure of performance due solely to causes beyond its control without its 
fault or negligence including without limitation acts of God, strikes, fires, 
war, riot, flood, provided that the party whose performance is effected 
has given notice in writing to the other party of any such cause for delay 
or anticipated delay promptly after first obtaining notice thereof and has 
used its best efforts to make deliveries as expeditiously as possible 
taking such cause for delay into account.  Should Supplier be unable, 
due to such a cause, to meet all of its delivery commitments for 
Deliverables ordered herein, Supplier shall not give preference to any 
other customer in making deliveries of such Deliverables.  If Purchaser 
believes that the delay or anticipated delay in Supplier’s deliveries may 
impair its ability to meet its production schedules or may otherwise 
interfere with its operations, Purchaser may at its option, and without 
liability to Supplier, cancel outstanding deliveries hereunder wholly or in 
part. 

16. LIMITATION OF LIABILITY – Notwithstanding any other provision 
herein or any applicable statutory provisions, Purchaser shall not be 
liable to Supplier, its assistants or any third party for indirect, special, 
consequential, incidental or punitive damages arising directly or 
indirectly from any breach of this Contract or from any acts or omissions 
of its officers, employees or agents which may give rise to any liability 
(whether in tort, including for negligence, strict liability or under any 
other theory of legal liability).  In no event shall the aggregate liability of 
Purchaser exceed the purchase price herein. 

17. TERMINATION – If Supplier ceases to conduct its operation in the 
normal course of business (including inability to meet its obligations as 
they mature), or if any proceeding under the bankruptcy or insolvency 
laws is brought by or against Supplier, or a receiver for Supplier is 
appointed or applied for, or an assignment for the benefit of creditors is 
made by Supplier, or it has not, to the satisfaction of Purchaser, 
complied with any of the provisions herein, Purchaser may by giving 
written notice, terminate this Contract without liability, except for 
deliveries previously delivered in accordance with the Contract. 

18. INDEPENDENT CONTRACTOR – The parties herein are two 
independent entities. Supplier is engaged as an independent contractor 
solely for the purpose of providing the Deliverables.  Supplier is solely 
responsible for all losses and expenses prudent to performing its 
obligations hereunder. 

19. NOTICES – All notices given hereunder shall be in writing and may 
be sent by email, registered mail, courier or by facsimile transmission if 
also sent by regular or registered mail, and addressed to the receiving 
party at the address set out in the Order or as subsequently agreed 
between the parties.  Notices shall be deemed to be given when 
received by the other party. 

20. MISCELLANEOUS – No assignment of this Contract or of monies 
due or to become due hereunder shall be made by Supplier without 
prior written consent of Purchaser. Purchaser in its sole discretion may 
assign its rights hereunder to its affiliates or to third party purchasers. 
Paragraphs 8 to 16 and 20 to 21 shall survive termination and expiration 
of this Contract. The parties hereby agree that the International Sale of 
Goods Act (Ontario) will not apply to Deliverables or this purchase.  
Failure or delay by either party in enforcing any right or provision hereof 
shall not be deemed a waiver of such provision or right.  A determination 
that any provision herein may be unenforceable or invalid shall not 
affect the enforceability or validity of the remaining provisions hereof. 

21. GOVERNING LAW – This Contract shall be governed by, 
construed and interpreted in accordance with the laws of the Province of 
Ontario and the federal laws of Canada applicable therein.  The parties 
attorn to the jurisdiction of the courts situated in the province of Ontario. 

22. FACSIMILE AND COUNTERPARTS - This Contract may be 
executed simultaneously in two or more counterparts and by facsimile or 
electronic delivery in portable document format (“.pdf”) or tagged image 
file format (“.tif”), each of which shall be equally effective as delivery of a 
manually executed counterpart hereof, but all of which together shall 
constitute one and the same instrument and shall be effective as of the 
formal date hereof. 
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23. CODE OF CONDUCT – The Supplier shall not engage, actively 
or passively, nor directly or indirectly in any form of bribery, in any 
violation of basic human rights of employees or any child labour. 
Moreover, the Supplier shall take responsibility for the health and safety 
of its employees. The Supplier shall act in accordance with the 
applicable environmental laws.   The Supplier acknowledges that it has 
reviewed, and agrees to accept and abide by, the Purchaser’s policies 
with respect to the foregoing, as displayed by the Purchaser on its 
website, as such policies may be updated from time to time (the “Code 
of Conduct”) The Supplier shall use reasonable efforts to promote this 
Code of Conduct among its suppliers. In addition to other rights and 
remedies the Purchaser may have, the Purchaser may terminate this 
Contract in case of breach of the obligations set out in paragraph 6 
and/or this paragraph 23. However, provided that the Supplier’s breach 
of paragraph 6 and/or this paragraph 23 is capable of remedy, 
Purchaser’s right to terminate is subject to the proviso that such breach 
has not been remedied by the Supplier within a reasonable grace period 
set by Purchaser. 

24. EXPORT CONTROL, CUSTOMS AND FOREIGN TRADE 
REGULATIONS –Supplier shall comply with all applicable export 
control, customs and foreign trade regulations (“Foreign Trade 
Regulations”), and shall obtain all necessary export licenses, unless 
Purchaser or any party other than Supplier is required to apply for the 
export licenses pursuant to applicable Foreign Trade Regulations. 
Supplier will provide to Purchaser in writing, at least two weeks prior to 
the shipment date of Deliverables, and in case of changes without 
undue delay: (i) information necessary for a true, valid and complete 
customs declaration to be made by Purchaser to the Canada Border 
Services Agency (“CBSA”); (ii) certificates and other proof of origin of 
Deliverables to qualify for available duty-free or preferential duty under 
Canadian law; and (iii) for Deliverables subject to the re-export 
regulations of the United States of America (the “U.S.”), or containing 
U.S. parts manufactured under a U.S. license, the Export Control 
Classification Number (ECCN) for each item and any other information 
required under applicable laws. Supplier will immediately notify 
Purchaser of any CBSA investigation as to origin of Deliverables and 
will fully participate and cooperate in any such CBSA review or audit, 
including any appeals. Supplier shall be liable for any expense, loss 
and/or damage incurred by Purchaser due to any breach of its 
obligations under this section. Purchaser shall not be obligated to fulfill 
this Contract if such fulfillment is prevented by any impediments arising 
out of national or international foreign trade or customs requirements or 
any embargoes or other sanctions. 

 

 


